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IMPACT OF COVID-19 ON CONTRACTS OF EMPLOYMENT W'I_'S

In view of the global pandemic and the rapid spread of COVID-19 in Ghana,

on 27 March 2020, the President of the Republic of Ghana, Nana Addo Dankwa
Akufo-Addo imposed restrictions on the free movement of persons under the
Imposition of Restrictions Act, 2020 (Act 1012) effective 30 March 2020 at 1am
for two weeks subject to review.

O So, what does this mean for employers and their employees?

U Whatever next steps to be taken depends largely on what is stated in the

contracts of employment. The parties would first have to look at the law

applicable to them as stated in the contract.



THE LABOUR ACT, 2003 (ACT 651) wts

O The Labour Act, 2003 (Act 651) governs employment and labour relations in
Ghana.

O The discussion below is in reference to the exempted and non-exempted
individuals and institutions as described by the Imposition of Restrictions Act,
2020 (Act 1012).

Exempted individuals and institutions

U In accordance with the Labour Act, employers have a duty to ensure that
every employee employed by them works under satisfactory, safe and healthy
conditions.

O Thus, in relation to the outbreak of COVID-19, employers have a duty to

create a hygienic environment for their employees to reduce or stop the spread
of the disease.

O Under the Labour Act, employees are permitted to remove themselves from
any situation that they reasonably believe presents an imminent and serious
danger to their lives, safety or health after bringing such situation to the attention
of their employers.
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L Moreover, the Act prohibits employers dismissing or terminating the
employment or withholding remuneration of employees who have removed
themselves from the workplace on the basis of reasonable belief of imminent
danger to their lives, safety and health.

O For instance, if there is a COVID-19-infected employee or customer present
at the workplace, the employees are allowed to remove themselves from the
workplace as this compromises their health and safety.
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NON-EXEMPT INDIVIDUALS AND INSTITUTIONS

Due to the imposition of restrictions on the free movement of persons,

non-exempt employers may make these alternative arrangements if they are not

already outlined in the contract as opposed to termination:

* Employers can create conditions for their employees to work remotely from

home, if the nature of the job permits. Remote work should be paid for as usual.

» Employers could hold meetings with their employees via electronic

communication such as audio or video conferencing.

* Employers may exchange documents with their employees via electronic means
* Employers can provide the option of paid leave to the employees where

working from home is not an option.

* Employers may declare some of their employees redundant as a last resort if they are facing

economic challenges as a result of the pandemic. This however, may not be a viable option for

many employers in view of the compensation obligation to affected employees
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FORCE MAJEURE CLAUSES IN EMPLOYMENT W'I_'S
CONTRACTS

0 The presence of force majeure clauses in employment contracts could alleviate
possible non-performance issues as a result of government measures taken in

response to the rapid spread of the COVID-19 disease.

0 The concept of ‘force majeure’ is widely recognised and operated broadly in
common law jurisdictions. The term ‘force majeure’ can be used to describe an
unforeseeable event or circumstance that prevents a party from fulfilling its side
of a contract. Upon the occurrence of a force majeure event, one or both parties
may be entitled to either,

1. Terminate the contract;

2. Be excused from wholly or partly performing the contract; or

3. Suspend the performance of a contract depending on the period of the

unforeseen event.
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However, what exactly the parties would be
entitled to is dependent on the provisions of the
employment contract.

Some examples of events that are usually

described in contracts as force majeure events
are as follows:

*acts of God,

* pandemics,

* epidemics,

e wars,

riots,

* terrorist attacks,

* explosions,

*abnormal weather conditions,
«fires,

*floods,

* Government action,

*changes to the law,

» power failures,

* strikes, lockouts,

« delay by suppliers,

+ accidents and shortage of materials,
* labour or

* manufacturing facilities.
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Contracts of employment with such clauses usually state the subsequent options
available to the parties of the contract and the necessary steps to take. Such
clauses prevent a party from being liable for failure to perform the obligations
under the contract.

In practice, such clauses may assume a variety of forms and are not always titled
specifically as ‘force majeure’. Sometimes, they may be included in the termination
clause or other clauses of the contract. Notwithstanding, what they are and how
they operate depend very much on how they are drafted. It is important to look at
the actual effect of the clause and not what the clause is called.

The party seeking to invoke the force majeure clause to excuse performance must
prove that the event in question can be captured within the scope of the force
majeure clause.

The inclusion of a force majeure clause may protect employers and employees
from liability. It releases the employer from responsibility of payment during the
period of possible suspension. Where the force majeure event goes on for a
prolonged period of time, it gives the employer and the employee the right of
termination of the employment contract.
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DOES COVID-19 QUALIFY AS A FORCE MAJEURE RN
EVENT?

It is important to analyse the force majeure clause in the
contract to determine whether COVID-19 can be construed into
any of the events described in the clause.

The World Health Organisation has recently classified COVID-
19 as a pandemic and as such, COVID-19 would be captured
within the scope of force majeure clauses that include
‘pandemic’ or ‘epidemic’ as illustrations of force majeure events

Alternatively, as the government has enacted legislation to
address the pandemic and made subsequent orders to slow
and/or stop the spread of the disease (such as shut-downs and
imposed restrictions on the free movement of persons),
COVID-19 could also be captured within the scope of force
majeure clauses that include ‘government legislation® or
‘changes in law’ as illustrations of force majeure events.
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U Interpretation of COVID-19 within the
context of a force majeure clause

is largely dependent on the text of the said
clause and by extension,

the contract as a whole.

U Additionally, establishing whether or not
COVID-19 is a force majeure event may

also be determined by the particular
circumstances of the contract and what was

envisaged, what type of work was involved,
whether performance of the contract

has been genuinely prevented by the
disease among other factors.

O If COVID-19 cannot be interpreted within
the context of the force majeure clause,

Then the party intending to rely on the fact
that COVID-19 has interrupted the

performance of its contractual obligations
must look at other options.
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U Where COVID-19 qualifies as a force majeure
event, the next step is to look at what the force
majeure clause is intended to do and what in
fact, it does. This will determine its impact on

the performance of the parties’ obligations
under the contract. IMPACT OF
U The impact of the force majeure clause is FORCE

largely dependent on what is stipulated in the

contract and the type of business the contract M AJ E U RE

applies to. Some contracts may allow the
obligations to be suspended till the force O

majeure event is over, while other contracts EVENT N A
may allow either party, or both parties, to

terminate the contract C O N T R AC T

U On the other hand, an employer may make OF
different working arrangements for its
employees if the contract allows it and/or the E M P LOYM E NT
type of business the employer is engaged in
allows it. Different conditions may be
stipulated. It is important for the parties to

review their contracts to ascertain what
options are available to them.
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O It would be reasonable to invoke the force
majeure clause where there

is no other alternative way for the employee to
continue performing his

obligations under the contract.
NB: It is important to note that where the force

majeure clause is invoked, the procedures
outlined therein should be

followed, failure of which may result in breach
of contract

O A party who intends to invoke the force
majeure clause would normally be

obliged to inform the other party as soon as
possible of the difficulty of

performing the contract and/or the possibility
of suspending it for an

extended period of time.

U Furthermore, where a party seeks to rely
on the force majeure clause to

terminate the contract of employment, that
party must establish that the

event has prevented or hindered the
performance of the contract.
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